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“PANDEMIC ON A PANDEMIC”
ON A PANDEMIC

Pandemic #1: Impacts Of Genocide/Colonization Upon
Indigenous Women (i.e. Multiple Issues As A Result Of
Government’s Genocidal Policies: Historic Trauma, PTSD, Mental
Health, Addictions)
Pandemic #2: Violence Against Indigenous Women (I.E. Domestic
Violence, Sexual Violence, Racism, Sexism)
Pandemic #3: Corona Virus/Covid-19

JUST REMEMBER: WE HAVE
SURVIVED IT ALL!!

WHY IS IT DIFFERENT FOR
INDIGENOUS WOMEN?
• Impacts Of Genocide/Colonization Upon
Indigenous Women (i.e. Multiple Issues As A
Result Of Government’s Genocidal Policies:
Historic Trauma, PTSD, Mental Health, Addictions)
• Violence Against Indigenous Women (i.e.
Domestic Violence, Sexual Violence, Racism,
Sexism, MMIWG)

BY A SHOW OF THUMBS UP:
HAVE YOU ATTENDED AND PROVIDED
SUPPORT TO YOUR CLIENTS IN
COURT?

THE LEGAL SYSTEM
Involving the lawyers and the courts –adversarial legal process and
what it does to Indigenous families and communities
Criminal law – involves policing (charging offenders under Criminal
Code and enforcing restraining or non harassment orders)
Family law – there are 2 divisions of courts that hears family law
matters:
1) The Superior Court Of Justice hears divorce and property
matters arising out of a family breakdown;
2) The Ontario Court Of Justice has jurisdiction over child
protection, adoption, custody, access, child support and
spousal support

WHAT ARE THE COURTS STATING DURING COVID19?
EFFECTIVE DATE: MAY 7, 2020
PRE-COURT DISCUSSIONS
Parties should make reasonable efforts to communicate prior to a
hearing to attempt to resolve the issues. If a contested hearing is
necessary, parties should determine the issues that remain in
dispute. The parties should make efforts to narrow the issues as
much as possible and discuss the nature of any evidence to be
heard and how it will be presented.
HEARINGS WILL BE HELD BY CONFERENCE CALL, UNLESS
A JUDGE ORDERS OTHERWISE.

WHAT ARE THE COURTS STATING DURING COVID19?
Where an in-court attendance must occur, your local courthouse will make
arrangements for your client’s appearance.
Family court matters will proceed on a prioritized basis. These matters include:
• Child,Youth And Family Services Act: place of safety hearings (s. 90); temporary
care and custody hearings (s. 94), restraining orders (s. 137), status review
hearings (s. 113), and secure treatment orders (s. 161);
• Domestic matters: urgent custody/access motions; motions for restraining
orders; Hague applications and non-Hague abduction cases; and
• Family Responsibility And Support Arrears Enforcement Act: refraining motions
(s. 35).
• Case conferences
• Other matters and in-chamber requests determined by a judge.

WHAT ARE THE COURTS STATING DURING COVID19?

CUSTODY & ACCESS
CAS POLICIES – CHILD PROTECTION
CASES
RESPONSIBILITIES OF SHELTERS DURING
QUARANTINE

DOMESTIC MATTERS: URGENT CUSTODY & ACCESS
MOTIONS FOR RESTRAINING ORDERS
Chief Justice Morawetz of the Superior Court Of Justice In Ontario, May 13, 2020 Notice To The
Profession:
While in-court operations were suspended, the SCJ has not closed. It continues to expand its
operations virtually – in writing, or by telephone or video conference hearings.
The following urgent family and child protection matters shall be heard by the court.
Please refer to each region’s notice for the process to bring an urgent matter, as well as a list of nonurgent matters that may be heard in each region.
• Requests for urgent relief relating to the safety of a child or parent (i.e A restraining order, other
restrictions on contact between the parties or a party and a child, or exclusive possession of the
home);
• Urgent issues that must be determined relating to the well-being of a child including essential
medical decisions or issues relating to the wrongful removal or retention of a child;
• Dire issues regarding the parties’ financial circumstances including for example the need for a
non-depletion order;
• In a child protection case, all urgent or statutorily mandated events including the initial hearing
after a child has been brought to a place of safety, and any other urgent motions or hearings.

Please refer to each
region’s notice for
the process to bring
an urgent matter, as
well as a list of nonurgent matters that
may be heard in each
region.

WHAT IS “URGENT” DURING COVID19?
Justice Kurz in Thomas v Wohleber set out four criteria for courts to
consider a case that meets the test of urgency:
1. The concern must be immediate; that is one that cannot await
resolution at a later date;
2. The concern must be serious in the sense that it significantly affects the
health or safety or economic well-being of parties and/or their
children;
3. The concern must be a definite and material rather than a speculative
one. It must relate to something tangible (a spouse or child’s
health, welfare, or dire financial circumstances) rather than
theoretical;
4. It must be one that has been clearly particularized in evidence and
examples that describes the manner in which the concern reaches
the level of urgency.

COVID-19: Child Protection Guidelines
CAS v JN, AF. and M.S.
This case looked at parental access for children in care during the pandemic. The children in
this case were in the care of their father. Their mother’s access had been suspended in midMarch because of a general CAS policy to suspend all in-person access for families on their
caseload.
The CAS lifted that policy on May 8th, which allowed the mother to have access once again.
However, the father opposed this, expressing ongoing concerns about the mother’s ability to
follow court orders as well as pandemic protocols.
Justice Piccoli set out the key principles that should be applied in child protection cases
during covid-19 in the decision to permit the mother’s access to resume:
• The CAS does not have a “presumptive authority” to suspend all in-person access without
providing some alternatives;
• The positive aspects of ongoing in-person contact must be considered alongside
potential risk to the child in care and/or to the child’s caregivers;
• It is up to the party wishing to restrict access to provide specific evidence to support its
position;
• No self-help;
• Medical evidence must be presented to support any attempt to limit in-person childparent contact.

RESPONSIBILITIES OF SHELTERS
DURING QUARANTINE
•

There has been no case law that makes reference to
the responsibilities of shelters during the covid19
quarantine.

• REFLECT ON Sezin v Sheikh case (breach of hospital
protocols)

LEGAL PROCESS
• BRINGING MOTIONS IN USUAL PROCESS
• BRINGING MOTIONS IN COVID19 TIMES
(“URGENT” MOTIONS)
• BRINGING MOTIONS IN POST-COVID19 TIMES

BRINGING MOTIONS IN USUAL
PROCESS (PRE-COVID19)

• It has always been difficult for Indigenous women to
achieve access to legal services as well as access to
the courts. (i.e. language barriers, finding lawyers,
financial barriers, etc.)
• And when they do, the processes (i.e. policing,
charging, following through on restraining orders)
do not always work for Indigenous women, and
especially for Indigenous women in the north or in
remote First Nations communities. (i.e. distrust of
the legal system, impacts of colonization)

BRINGING MOTIONS IN COVID19
TIMES (“URGENT” MOTIONS)
• Courts are wanting, in these difficult times (and
typically any time), both parents or spouses to
“act responsibly and try to attempt some simple
problem-solving before they initiate urgent
court proceedings.” However, we know that with
family violence, the abusive partner does not
usually act responsible or is able to simply
problem solve.

BRINGING MOTIONS IN COVID19
TIMES (“URGENT” MOTIONS)
THIS PROVINCIAL NOTICE IS SUPPLEMENTED BY REGIONAL NOTICES. EACH REGION OF
THE COURT HAS SIMILARLY ISSUED NEW REGIONAL NOTICES ON MAY 13, 2020, WHICH ARE
EFFECTIVE ON MAY 19, 2020. REGIONAL NOTICES AND THE PROCESS TO FOLLOW TO
HAVE A MATTER HEARD MAY BE FOUND AT:
CENTRAL EAST: CIVIL, CRIMINAL AND FAMILY
CENTRAL SOUTH
CENTRAL WEST
EAST
NORTHEAST
NORTHWEST
SOUTHWEST
TORONTO
DIVISIONAL COURT
THIS NOTICE AND THE REGIONAL NOTICES, TOGETHER, FURTHER EXPAND THE SCOPE OF
WORK OF THE COURT, EFFECTIVE MAY 19, 2020, AND THE PROCESS THAT WILL BE
FOLLOWED.

BRINGING MOTIONS IN COVID19
TIMES (“URGENT” MOTIONS)
The following urgent family AND CHILD PROTECTION matters shall be heard by the
court. Please refer to each region’s notice for the process to bring an urgent matter.
• requests for urgent relief relating to the safety of a child or parent (e.g., a
restraining order, other restrictions on contact between the parties or a party
and a child, or exclusive possession of the home);
• urgent issues that must be determined relating to the well-being of a child
including essential medical decisions or issues relating to the wrongful removal
or retention of a child;
• dire issues regarding the parties’ financial circumstances including for example
the need for a non-depletion order;
• in a child protection case, all urgent or statutorily mandated events including the
initial hearing after a child has been brought to a place of safety, and any other
urgent motions or hearings.

BRINGING MOTIONS IN COVID19 TIMES
(“URGENT” MOTIONS)
ADDITIONAL IMPORTANT INFORMATION:

• Parties shall not assume that the judge hearing the matter will have
access to the entire court file.
• By submitting documents via email to the court, the party/legal
representative agrees to accept email communication from the court
with respect to the proceeding.
• A formal affidavit of service does not need to be filed. However,
members of the legal profession/ parties should retain a copy of any
relevant affidavit(s) of service and/or related documents (eg. Email
confirmations) and be prepared to produce it to the court on request.
• Materials sent by email must indicate when and how service on any
other party was made. Legal representatives or parties should retain a
copy of the relevant affidavit of service and/or related documents (eg.
Email confirmations) and be prepared to produce it to the court on
request.

BRINGING MOTIONS IN COVID19
TIMES (“URGENT” MOTIONS)
ADDITIONAL IMPORTANT INFORMATION:

• The materials should also include any prior orders or endorsements
that were issued and that are relevant to the matter.
• Where it is not possible to email a sworn affidavit, affidavits may be
delivered unsworn but the affiant must be available to participate in
any telephone or videoconference hearing to swear or affirm the
contents of the affidavit.
• Requests for other family matters will be determined by a judge.
• If a judge declared that your matter will be held after the court fully
reopens, the documents which you submitted to the court may not be
processed until regular court operations resume.
• These instructions are subject to direction from a judicial official.

BRINGING MOTIONS IN POSTCOVID19 TIMES
• Access to lawyers, courts and justice was difficult for many,
ESPECIALLY in northern and remote communities prior to
COVID19
• Now, during COVID19, courts have found a process to hear
urgent matters (I would argue that all of your clients’ matters
are urgent matters)
• Since the courts, POST-COVID, may be used to hearing matters
virtually, they should be able to continue to hear matters
virtually – THIS NEEDS TO BE ADVOCATED FOR
• I would suggest that this makes access much better for those
clients in your shelters that have not had access so easily

HOW CAN SERVICE PROVIDERS AT
THE SHELTERS ASSIST?
FINDING LEGAL SERVICES
LEGAL AID PROCESS – DUTY COUNSEL
VIDEOCONFERENCING WITH LAWYERS
ASSISTING IN DRAFTING MOTIONS AND AFFIDAVITS AND
FILING IN COURT
FINDING LOCAL MEDIATION SERVICES
FINDING LOCAL ELDERS TO ASSIST IN RESOLVING
CONFLICT TO FOCUS ON FAMILY/COMMUNITY
VALUES

DOMESTIC VIOLENCE
SERVICES DURING COVID-19

DOMESTIC VIOLENCE SERVICES
DURING COVID-19
LAO’s Contact Centre—confidential telephone services
As part of LAO’S response to the COVID-19 emergency, all of their office
locations, including those in courthouses, are closed until further notice.
If your clients need help with a family law matter, please call LAO’s
Contact Centre immediately:
Toll-free: 1-800-668-8258
GTA: 416-979-1446
Bell relay: 1-800-855-0511
LAO can help with family law matters such as a restraining order for an
abusive ex-partner or maintaining access to children during the
COVID-19 emergency.
This confidential telephone line is open Monday through Friday, 8 a.m. To
5 p.m. (Est). When you reach LAO’s contact centre, you may ask to speak
with a LAO family lawyer for free summary legal advice for up to 2 hours
and/or apply for a legal aid certificate to pay for a family law lawyer.

FINDING A LAWYER
• List of lawyers included in Resource Section
• Luke’s Place Virtual Legal Clinic: https://lukesplace.ca/forwomen/lukes-place-virtual-legal-clinic/
• https://stepstojustice.ca/questions/covid-19/im-being-abused-orhave-experienced-abuse-where-can-i-find-legal-support-during

BY A SHOW OF THUMBS UP:
HAVE YOU EXPERIENCE ASSISTING
CLIENTS WITH THEIR LEGAL FORMS?

ASSISTING IN DRAFTING MOTIONS
AND AFFIDAVITS AND FILING IN
COURT
FORM 8 – APPLICATION
HTTPS://STEPSTOJUSTICE.CA/FAMILY-LAW-GUIDED-PATHWAYS/ABOUT
. HELPFUL WEBSITE THAT PROVIDES AN INTERACTIVE GUIDE TO FILLING
OUT FORM 8A FROM COMMUNITY LEGAL EDUCATION ONTARIO WEBSITE

FORM 14 – NOTICE OF MOTION

FORM 14B - AFFIDAVIT

FINDING LOCAL MEDIATION SERVICES
OR OUT OF COURT OPTIONS
• https://www.attorneygeneral.jus.gov.on.ca/english/family/
divorce/mediation/
• https://stepstojustice.ca/legal-topic/family-law/out-courtoptions

BY A SHOW OF HANDS:
HOW MANY HAVE NEEDED TO ASSIST
IN PREPARING AN URGENT CARE
MOTION?

BARRIERS TO ACCESS TO LAWYERS
AND ACCESS TO JUSTICE?
• ISSUES IN THE NORTH
• CONNECTIVITY
• LACK OF LEGAL SERVICES
• ADVERSARIALNESS
• POVERTY ISSUES

LETS SEE WHAT KIND OF CHALLENGES
YOU HAVE BEEN EXPERIENCING. IN THE
CHAT – PLEASE TELL ME WHAT BARRIERS
YOU HAVE EXPERIENCED IN THE LEGAL
PROCESS

BRAINSTORMING: WHAT ARE
POTENTIAL SOLUTIONS TO THE
BARRIERS?
• Implementing Indigenous family law – What does
this mean?
• Indigenous mediation/restorative justice (i.e.
reliance on trusted Indigenous mediator, Elder,
healer) with a focus on family and healthiness
• How are conflicts resolved according to Cree,
Oji-Cree, Anishinaabe family laws?
(ceremonies, teachings, restoring balance)

ONGOING WORK TO
ADDRESS BARRIERS
• Addressing lack of legal services –
consultation with Legal Aid Ontario
• Legal research project – partnership with
ASOO and Windsor Law funded by SSHRC
• Ongoing development of Indigenous Family
Law conflict resolution processes

QUESTIONS?

LIST OF RESOURCES
1) List Of Legal Services
2) FORM 8 – Application
3) Form 14 – Notice Of Motion
4) Form 14b – Affidavit
5) Family Violence/Domestic Violence COVID-19 Resources
6) Amber Peterman, Alina Potts, Megan O’donnell, Kelly Thompson,
Niyati Shah, Sabine Oertelt-prigione, and Nicole Van Gelder
“Pandemics And Violence Against Women & Children” CGD Working
Paper 528. Washington, DC: Center For Global Development (PDF
Document)

SELF-CARE
WHAT ARE YOU DOING TO
ENSURE THAT YOU ARE TAKING
CARE OF YOURSELF DURING
THESE UNPRECEDENTED TIMES?

NYA:WEH/THANK YOU
If you have any further questions, please give me a
call at 905-902-7060 or email me at
bevkjacobs@gmail.com
If you would like any legal advice from this webinar,
please give me a call or send an email
STAY SAFE AND HEALTHY!

